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In the United States Court of Appeal 
for the District of Columbia 


October Term. 1934 


Xo. 6303 


George L. Vixcext. appellaxt 

vs. 

Uxited States oe America, appellee 


OS APPEAL FROM THE SUPREME COURT OE THE J) I STRIP 

OE CO LUMP/A 


T 


BRIEF FOR THE APPELLEE 


STATEMENT OF THE CASE j 

George L. Vincent, hereinafter referred to as ap¬ 
pellant, filed suit October 6. 1931. against the 
United States of America, hereinafter referred to 
as appellee, in the Supreme Court of the District of 
Columbia, claiming monthly disability benefits un4 
der a contract of war risk term insurance. Suit 
was instituted under Section 19 of the "World War 
Veterans Act of 1924, as amended (38 U. S. C. A.,j 
Section 445). By a ‘‘Second Amended Deelara-i 

(i) 




tion" filed December 23. 1932. appellant alleged 
that while serving in the United States Armv Ik* 
was insured under a war risk insurance ‘’policy" 
in the principal sum of $10,000 under which 
monthly installments of $57.50 were payable in the 
event of total permanent disability or death occur¬ 
ring while the contract remained in force. He 
further alleged that on the date his contract of in¬ 
surance lapsed for nonpayment of premium, to wit. 
May 1. 1919. he was suffering from a compensable 
disability: that he became totally permanently dis¬ 
abled on August 1. 1920. and that on the latter date 
there was due him compensation under a rating 
made by the Director of tin* United States Vet¬ 
erans Bureau sufficient in amount to maintain his 
contract in full force and effect from the date of 
lapse to Augusi 1. 1920, by virtue of the provisions 
of Section 305 of the World War Veterans Act of 
1924. as amended (44 Stat. 799) (R. 1—3). 

The appellee* filed a plea to the amended declara¬ 
tion setting up the defense of res judicata and deny¬ 
ing the allegations of the complaint that the appel¬ 
lant was totally permanently disabled, or that the 
insurance was saved from lapse* in the manner al¬ 
leged (R. 5-0). To flu* plea of res judicata the 
appellant demurred (R. 7). The case came on for 
hearing before Air. Chief Justice Wheat on Mav 23. 
1934, when the demurrer filed was overruled. Ap¬ 
pellant .elected to stand upon the demurrer after a 
motion for rehearing had been denied, and judg- 







o 
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merit was entered for appellee on June 13, 193-jL 
Appellant noted an appeal and prosecution i\n 
forma pauperis was authorized July 7, 19^4 
(R. 12). 

Before bringing the instant case the appellanjt 

— i 

instituted suit on February 4. 1927. against the aj)j- 
pellee in the Supreme Court of the District of Co¬ 
lumbia. the case being designated “At Law, Nc. 
72,055". in which recovery was sought of disability 
benefits on the same contract of war risk term in- 

i 

surance which was the subject of the suit in tluf 
instant case. Total permanent disability was} 
therein alleged as existing from April 5, 1919. ana 
such disability, it was contended, had been con-i 

* I 

tinuous from that date to the time the original 
suit was filed, namely, on February 4. 1927. The 
appellee's plea denied total permanent disability 
from April 5. 1919. and further denied that appel¬ 
lant was then, or ever had been, so disabled. 

Upon joinder of issue the ease came on for trial! 
before a jury on December 13. 1928. and on Decem¬ 
ber 20. 1928. a verdict was rendered against the 
appellant and lor appellee. With the entry of 
judgment appellant prosecuted an appeal to this j 
Court, and the judgment below was affirmed Janu¬ 
ary 0. 1930 (39 App. D. C. 194). Tin* mandate of 
this Court was filed February 27, 1930. 


QUESTIONS PRESENTED 


1. Where, as in this cast', the fact of timely in- 
stitution of suit under Section 19 of the World 
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War Veterans Act. as amended, lias not been es¬ 
tablished. is such deficiency a fatal defect of juris¬ 
diction compelling arrest of the proceedings when¬ 
ever apparent ! 

2. Mav a veteran who has litigated unsuccess- 

• • v 

fully a claim to total permanent disability benefits 
under a contract of war risk insurance, maintain 
another suit involving claim for such benefits 
alleged to have accrued at a date later than as orig¬ 
inally asserted, but within the period for which 
recovery of benefits was sought in the previous 
action ? 


APPELLANT'S ASSIGNMENT OP ERRORS 




1. The Court erred in overruling plain¬ 
tiff's demurrer to defendant's plea of res 
judicata and in holding that the judgment 
in the former suit is a bar to recovery in the 
present suit. 


PERTINENT STATUTES AND REGULATIONS 


Section 19 of the World War Veterans Act, as 
amended July 3. 1930 (3S U. S. C. A.. Section 445) 
provides in part as follows: 

i In the event of disagreement as to claim, 
including claim for refund of premiums, 
under a contract of insurance between the 
bureau and any person or persons claiming 
thereunder an action on the claim may be 
brought against the United States either in 
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I 

the Supreme Court of the District of Co¬ 
lumbia or in the district court of the Unitjed 
States in and for the district in which such 
persons or any one of them resides, and jiir- 
isdietion is hereby conferred upon such 
courts to hear and determine all such coin- 

i 

troversies. The procedure in such suijts 
shall be the same as that provided in sec¬ 
tions T) and (> of the Act entitled ‘An Act to 
provide for the bringing of suits ayainst the 
(iovernment of tlu* United States', ap¬ 
proved March d. 1S87, and section 10 thereof 

so far as applicable. * * * 

* 

No suit on vearlv renewable term insulr- 

l- 


h 

*r 


a nee shall l>e allowed under this section u 
less the same shall have been brought witlijn 
six years after the right accrued for whit 
the claim is made or within one vear aftt 
the date of approval of this amendatory 
Act. whichever is the later date. * * *: 

Provided, That for the purposes of this sec¬ 
tion it shall be deemed that the right ac¬ 
crued on the happening of the contingency 
on which the claim is founded: Provided 
further, That this limitation is suspended 
for the period elapsing between the filing ijn 
the bureau of the claim sued upon and th|e 
denial of said claim bv the director. 

The contract sued upon was issued pursuant t£> 
the provisions of the War Risk Insurance Act anil 
insured against death or permanent and total dis¬ 
ability (40 Stat. 409). i 
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Section 13 of the War Risk Insurance Act (40 
Stat. 555) provided that the Director of the Bu¬ 
reau of War Risk Insurance— 


shall administer, execute, and 
enforce the provisions of this Act, and, for 
that purpose have full power and authority 
to make rules and regulations not inconsist¬ 
ent with the provisions of this Act neces¬ 
sary or appropriate to carry out its pur- 
] )Oses. 

Pursuant to this authority there was promul¬ 
gated on March 9. 1918, Treasure Decision No. 20, 

« • 

read inu': 

,Any impairment of mind or body which 
renders it impossible for the disabled per¬ 
son t<» follow continuously any substanti¬ 
ally tiainful occupation shall be deemed 
* * to be total disability. 

Total disability shall Ik* deemed to he per¬ 
manent whenever ii is founded upon condi¬ 
tions which render it reasonable certain that 
it will continue throughout the life of the 
person suffering from it. * * * 


Section 305 of the World War Veterans Act of 
1924. as amended July 2, 1926. (44 Stat. 799) pro¬ 
vides in nart as follows: 


j\\ here any person has heretofore allowed 
his insurance to lapse, or has canceled or re¬ 
duced all or any part of such insurance, 
while suffering from a compensable dis¬ 
ability for which compensation was not col¬ 
lected and dies or has died, or becomes or 
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has become permanently and totally disajbled 
and at the time of such death or permanent 
total disability was or is entitled to compen¬ 
sation remaining uncollected, then ancjl in 
that event so much of his insurance as paid 
uncollected compensation, computed in all 
cases at the rate provided by section 30S of 
the War Risk Insurance Act as ameijded 
December 24, 1919, would purchase if ap¬ 
plied as premiums when due, shall not be 
considered as lapsed, canceled, or reduced; 
and the United States Veterans’ Bureau is 
hereby authorized and directed to pay to 
said soldier, or his beneficiaries, as the case 
may be, the amount of said insurance less 
the unpaid premiums and interest therjeon 
at 5 per centum per annum compounded 


annually in installments as provided 
law: * ~ * *. 


by 


ARGUMENT 


I 

The appellant failed to establish as a jurisdictional pre¬ 
requisite that his suit was timely brought and such I'act 
is determinative here 

Section 19 of the World War Veterans Act, as 
amended, provides in part as follows: 

Xo suit on vearlv renewable term insur- 
ance shall be allowed under this section un- 
less the same shall have been brought within 
six vears after the right accrued for which 

the claim is made or within one vear after 

%/ 

the date of approval of this amendatory 
Act, whichever is the later date, * * *: 


100068—.‘54- 
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Provided , That for the purposes of this sec¬ 
tion it shall be deemed that the right ac¬ 
crued on the happening of the contingency 
on which the claim is founded: Provided 
further, That this limitation is suspended 
for the period elapsing between the filing in 
the bureau of the claim sued upon and the 

denial of said claim bv the director. * * *. 

%/ 


As was stated in Bigley v. United States, 6 F. 
Supp. 748 (S. 1). Tex.), citing numerous decisions, 
plaintiffs in war risk insurance suits “ must plead 
and prove facts showing jurisdiction." 

Appellant did not file suit in this case until Oc¬ 


tober 6,1931, which was more than 


•‘six rears after 


the rierht: accrued for which the claim is made 

o 

* * * " and more than one rear after Julv 3, 

% V / 


1930, the date of approval of the amendatory Act 
(46 Stat. 992). The action therefore was clearly 
barred unless the limitation on suit was suspended 
by consideration of the claim in the Bureau. The 
record does not show when any claim was filed and 
therefore does not establish a fact essential to the 


determination of the Court's jurisdiction. Milter 
v. United States, 57 F. (2d) 889 (D. C. N. Y.). It 
is perhaps significant that the appellant in his brief 
merely alleges that the claim was “timelv filed" in 

i o * 


the Veterans' 


Administration and “denied" but 


does not give anv dates for the actions alleged 
(App. Br. 8-9). Neither is such deficiency sup¬ 
plied in the record and as the burden was upon the 
appellant to establish the jurisdictional fact of 
timelv suit this deficiency is fatal to his case. 
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While it does not appear that the absenc^ of 
jurisdiction because of failure of timely suit ]was 
previously raised in this case it is well established 
that if at any time the want of jurisdiction shcjuld 
be apparent the Court should arrest the proceed¬ 
ings. Realty Co. v. Donaldson, 268 U. S. $98. 


Furthermore, Section 19 is a statute of limitation 

on suits and a plaintiff must show compliance with 

its provisions in order to make out a prima f<\cie 

case. The Harrisburg, 119 U. S. 199, 214. That 

Section 19 is a statute of this character cannot] be 

questioned. Similar statutes have been determined 

so to be bv numerous decisions of the Supreme 
* . I 

Court. Considering the limitation statute included 
in the Tucker Act involving jurisdieton of the 
Court of Claims which is identical in part with the 
language of Section 19 of the World War Veter¬ 
ans Act, the Supreme Court in the case of Finn v. 
United States, 123 U. S. 227, said (232): 

The general rule that limitation does not 


operate by its own force as a bar, but is a 
defence, and that the party making such a 
defence must plead the statute if he wishes 
the benefit of its provisions, has no appli¬ 
cation to suits in the Court of Claims 


against the United States. An individual 
may waive such a defence, either expressly 
or by failing to plead the statute; but the 
Government has not expressly or by impli¬ 
cation conferred authoritv upon anv of its 
officers to waive the limitation imposed by 
statute upon suits against the United Statjes 


10 


in the Court of Claims. Since the Govern¬ 
ment is not liable to be sued, as of right, by 
any claimant, and since it has assented to a 
judgment being rendered against it only in 
certain classes of cases, brought within a 
prescribed period after the cause of action 
accrued, a judgment in the Court of Claims 
for the amount of a claim which the rec¬ 
ord or evidence shows to be barred by the 
statute, would be erroneous. 


And again on p. 232 it is said: 

The duty of the Court, under such circum¬ 
stances, whether limitation was pleaded or 
not, was to dismiss the petition; for the stat¬ 
ute, in our opinion, makes it a condition or 
qualification of the right to a judgment 
against the United States * * *. 


And tq the same effect was Be Arnaud v. United 
States, 151 U. S. 483. 495. 

See alijso United States v. New York, 160 U. S. 
598. 616-618. 

The same rule has been applied to other Federal 
statutes creating causes of action and providing 
for limitation thereof. In Louisville Cement Co. v. 


Int. Com. Comm., 246 U. S. 638, 642, it is said: 


We agree with this conclusion of the Com- 
mission, that the two-year provision of the 
act is not a mere statute of limitation but is 
jurisdictional, — is a limit set to the power 
of i the Commission as distinguished from a 
rule of law for the guidance of it in reaching 
its conclusion ( Interstate Commerce Com¬ 
mission v. Northern Pacific Ry. Co., 216 
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U. S. 538, 544). That such was the opinion 
of this Court was dearly intimated in Phil- 

%r 

lips Co. v. Grand Trunk Western By. Co., 
236 U. S. 662. 667, and it conforms in princi¬ 
ple to the holding’s of the Court with respect 
to a similar limitation, but for six rears, on 
the jurisdiction of the Court of Claims 
(Ford v. United Stales, 116 U. S. 213; if inn 
v. United States, 123 U. S. 227. 232; United 
states v. Ward well, 172 U. S. 48. 52). (jlvm- 
phasis ours.) | 

See also hr analogy the cases relating to the |im¬ 
itation clause in statutes creating a cause of action 
for wrongful death. The Ilarrisbur<), supra; 
West( ru Fad Co. v. Garcia, 257 U. S. 233. 242-243; 
Stale v. Harks, 148 Md. 477. 480. | 

i 

The rule has also been applied to a suit on a war 
risk insurance contract in Miller v. United Stales, 
supra, wherein the Court pointed out that the }j>ro- 


vision was more than a statute of limitations and 
constituted a limitation to sue requiring strict con¬ 
struction. I 

The Supreme Court in the recent case of Untied 
States v. Michel, 282 1'. S. 656. has again empha¬ 
sized the rule that strict construction is to be jip- 
plied to any waiver by the United States of its 
sovereign immunity from suit and that such con¬ 
struction is applicable even in cases such as tax 

I 

suits where the rule generally is that tax laws ;jire 
to bo interpreted liberally in favor of the taxpay¬ 
ers. It therefore cannot be contended that any lib¬ 
eral rule of construction respecting war risk in- 
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surance quest ions would obviate tbe requirement of 
strict compliance with Section 19. In Schillinyer 
v. I mild SI airs, 155 l*. S. 1 (id. it was said (p. 166): 

The l nited States cannot lx* sued in their 
courts without their consent, and in grant¬ 
ing such consent (’ongress has an absolute 
discretion to specify the cases and contin¬ 
gencies in which the liability of the Govern¬ 
ment is submitt(‘<1 to the courts for judicial 
determination. Bevond the letter of such 
consent, the courts may not go, no matter 

how beneficial thev mav deem or in fact 

• • 

might be their possession of" a larger juris¬ 
diction over the liabilities of the Govern¬ 
ment. 

We therefore respectfully contend that the ap¬ 
pellant in! this case has wholly failed to establish 
that his action was timely brought and that such 
fact constitutes a fatal defect of jurisdiction. 


II 


The piea of res judicata was properly sustained 

Before instituting the present action appellant 
unsuccessfully litigated a claim to total permanent 
disability benefits under a contract of war risk 
term insurance which lapsed May 1. 1919. He as¬ 
serted the incidence of the alleged disability as of 
April o. 1919. and claimed benefits from that date 
to the time of institution of his suit, namelv Feb- 

4 - 

ruary 4. 1927. alleging in his declaration that the 
condition of permanent total disability had existed 
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over the period staled. Sadi allegation of contin¬ 
ued total permanent disability and proof thereof 
was an essential element of his claim. See Per¬ 
son ii(s v. I'uiied Sidles, 65 F. (2d) 646 (C. C. -V. 
9th). | 

After an adverse* jury verdict upon which judg¬ 
ment was entered and affirmed by this Court (59 
App. 1). C. 194), appellant again tiled suit on Octo¬ 
ber 6. 193)1. claiming in this action that lie was per- 

manentlv and totallv disabled on August 1. 1920, 
* • « 

and that there was due him bv tin* (lovernment tin- 

* 

collected compensation sufficient, if applied to the 
payment of premiums, to maintain the insurjance 
in force until the date of the alleged permanent 
total disabilitv under the provisions of Section 305 
of the World War Veterans’ Act of 1924, as 
amended, supra (R. 1-3). To the second amended 
declaration in the instant case the appellee tiled a 
plea of res judicata (R. 5-6). The appellant de¬ 
murred to the plea (R. 7) and elected to stand upon 

I 

the demurrer tiled after it had been overruled 
(R. 11-12). 

It is well sett led that where a judgment has been 
rendered upon the merits of a claim by a court of 
competent jurisdiction, such decision operates as 
a bar to a second suit between the same parties 
upon the same cause of action, not only in resbect 
to the grounds of recovery asserted in the forjner 
suit, but as to any such grounds that might have 
been asserted therein. See Cromwell v. County of 
Sac, 94 U. S. 351; Werlein v. New Orleans, 177 
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l . S. 390; l uitcd States v. California <{• Ore. Land 
Co., 192 V. S. 3,55, 358; Baltimore S. S. Co. v. Phil¬ 
lips, 274 \\ S. 316, 320; Grubb v. Utilities 

Comm., 281 l T . S. 470, 479. 

Appellant seeks to avoid the application of the 
rule statedi by contending that the elaini now as- 
serted is a separate and distinct cause of action. 
His ; irgument in this respect seems wholly predi¬ 
cated u])onitlie fact that the date of claim of total 
permanent disability is some fifteen months sub¬ 
sequent to that asserted in his first suit (Brief, p. 
18). This argument, however, overlooks the fact 

that the latter date of claimed disability was em- 

« 

braced within the period for which recovery of 
benefits was sought in the first action. 

Carried to its logical conclusion the argument of 
appellant would permit a litigant to maintain suc¬ 
cessive actions on claims similar to that advanced 
herein by limiting, in the event of each adverse de¬ 
cision. the determinative dates of his claim. The 
policy of the law has never sanctioned such pro¬ 
cedure and; numerous decisions of the Supreme 
Court of the l nited States have established the 
rule that parties litigant are required to bring for¬ 
ward their whole case. \\ here this has not been 
done, "either through negligence, inadvertence, or 
even accident* . the plea of res judicata has been 
held applicable. See Beloit v. Mori/an, 7 Wall. 
619. 

In l mfed States v. California <(• Ore. Land Co., 
supra, it was said (p. 358) : 
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But the whole tendency of our decisions is 
to require a plaintiff to try his whole cause 
of action and his whole case at one [time. 

I 

lie cannot even split up his claim, * I* 
and, a fortiori, he cannot divide the grounds 

of recovery. 

%/ 

| 

In Ballimore S. S. Co. v. Chilli/)*, supra j, the 
Supreme Court said (p. 322 ): \ 

The injured respondent was hound to set 
forth in his first action for damages qverv 
around of negligence which he claimdd to 
exist and upon which lie* relied, and cajunot 
he permitted, as was attempted here, to!rely 
upon them by piecemeal in successive ac¬ 
tions to recover for the same wrong and 
injury. (Citing numerous State and fed¬ 
eral decisions.) 

Appellant apparently does not dispute that] his 
later suit was brought upon the same contract jand 
upon the sam<* theory of recovery as the earlier 
action (Brief, p. IS) and it seems wholly imma¬ 
terial whether or not the insurance was maintained 
in force through August 1920 by premiums actu¬ 
ally paid or constructively applicable for payment 
under Section 305. .supra. 

\ 

In 1927 when his first suit was instituted it ivas 
within his knowledge and decision as lo the earliest 
date from which total permanent disability shojuld 
be claimed. Furthermore, appellant apparently 
concedes that he was then aware that the present 
claim could have been asserted (Brief, p. 18). dnd 

i 

it is revealed bv the stipulation herein made! of 










record (Rt—7—11) that ho tardily attempted inclu¬ 
sion alternatively of the claim in his first action. 
These facts make manifest that appellant is at¬ 
tempting herein to proceed in opposition to the 
principles of res judicata as stated by the Supreme 
Court in Start; v. Starr . 94 U. S. 477. It was 
therein said (p. 485): 

It; is undoubtedly a settled principle that 
a party seeking; to enforce a claim, legal or 
equitable, must present to the Court, either 
by the pleadings or proofs, or both, all of 
the grounds upon which he expects a judg¬ 
ment in his favor. He is not at libertv to 
split up his demand and prosecute it by 
piecemeal, or present only a portion of the 
grounds upon which special relief is sought, 
and leave the rest to be presented in a sec¬ 
ond suit, if the first fail. There would be 
no end to litigation if such a practice were 
permissible. 


The decisions relied upon most strongly by ap¬ 
pellant in his brief are (dearly distinguishable for 
in no instance do thev present the fact of a claim 
for benefits prior »<> the time when the first suit 
was instituted. 


Attempts to assert such claims, similar to ap¬ 
pellant's procedure herein, have been made in two 
war-risk insurance cases and in both instances 
pleas of r< s judicata were sustained. The cases 
were Stricter v. I uded States, decided bv Judge 
Ilollzer in Cnited States District Court for the 
Southern District of California on December 11. 
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em- 

and 


1933, and Howell v. United States, decide^ by 
Judge Otis in the United States District Court for 

c i 

the Western District of Missouri on Julv 28. 1938. 

* j 

Neither east' is reported but in the Iloierll lease 
Judge Otis tiled a nieinorandiun opinion in which 
he pointed out that under the theory advanced by 
the plaintiff therein innumerable causes of action 
were possible, an eventuality which he character¬ 
ized as “unthinkable.” 

I 

Under the appellant's contention herein the num¬ 
ber of actions which might have been maintained 
would be onlv limited bv the number of davs 

• • 4 

braced within the period between April 5,1939. 
August 1. 1920. Surely such a contention answers 

tv 7 • 

itself. 

CONCLUSION 

! 

For the reasons stated it is submitted that |the 
judgment as entered should be affirmed. 

Leslie C. Garnett, 
United States Attorney. 
John W. Wood, j 
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United States Attorney. 

Will G. Beardslee, 

Director, Bureau of War Risk Litigation] 
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William H. Allen. | 

Attorney, Department of Justice. j 

December, 3934. 1 


U S GOVERNMENT PRINTING OFFICEi: 11> 3 4 





